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In England and Wales, the Mental Health Act
(MHA) 1983 provides the legal framework for
the detention of individuals suffering from a
mental disorder if they are judged to present
a risk of harm to self or others. The MHA
removes from certain psychiatric patients
civil liberties otherwise inherent in our legal
system. Through both statute and common
law, it balances a patient’s right to autonomy
with psychiatrists' duty of care by reference
to the health and safety of the patient. It also
balances the civil rights of individual patients
against the right of society to protection.'

The 2018 Independent Review of the
Mental Health Act (1983) set out recommen-
dations for the government on how the MHA
and associated practice needed to change
in its final report ‘Modernising the Mental
Health Act’.” This led to the development
of the government’s plans to reform the
Act, together with the associated policy and
practice, as set out in the white paper.” The
proposals take forward the recommendations
made by the Independent Review and the
full government response. The government
is now consulting on its proposals before
bringing forward a bill to amend the act. This
commentary highlights the white paper’s
marginalisation of patients detained under
part III of the MHA.

As a member of the Independent Review’s
Department of Health and Social Care Topic
Groups tasked with formulating recommen-
dations for revision of the detention criteria
and part III of the MHA, I am delighted
that so many of our recommendations have
been approved or are being given serious
consideration by the government. However,
I have substantial concerns about the white
paper’s differential approach to civil (part II)
and forensic (part III) patients, specifically
the exclusion of forensic patients from the
proposed changes to the detention criteria in
the MHA.

Part IT of the MHA deals with patients who
are detained in the hospital but have no
criminal proceedings against them. These
are referred to as civil sections. Part III of
the MHA, known as the ‘Forensic Sections’,
deals with patients who have been involved in
criminal proceedings. The detention criteria
are the fundamental justifications that allow
approved clinicians to remove a person’s
liberty and give them treatment without
consent. The criteria that must currently
be met are that a person must be suffering
from a mental disorder with symptoms severe
enough to present a risk to themselves or
to other people. This assumes a direct link
between symptom severity and risk of harm
to self and others. However, it has never been
clinically proven that such a simplistic associa-
tion necessarily exists at the individual patient
level. Risk of harm to others is a multifacto-
rial outcome, and the nature of the relation-
ship between the various possible variables
and presenting risk is dynamic, complex and
differs at the individual patient level.*

Although it may be accepted that there
are circumstances that necessitate the use
of these powers, they should not be used
lightly; these are strong state powers to detain
people and deprive them of both their liberty
and their right to make choices about their
care and treatment. The white paper states
that the government proposes to ‘revise,
strengthen and clarify the detention criteria
to ensure that, in the future, detention only
takes place or is sustained when it is absolutely
appropriate’. It acknowledges that there must
be ‘better and more transparent decision
making’, when assessing whether someone
meets the criteria for (continued) detention
under the act, unless the person concerned is a
Jorensic mental health patient. 1 posit that there
is no moral, lawful or clinical reason for
making such a distinction.
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In the white paper, the government proposes, in accor-
dance with the Independent Review’s recommendations,
that it must be demonstrated that the purpose of care
and treatment is to bring about a therapeutic benefit;
care and treatment cannot be delivered to the individual
without their detention; and that appropriate care and
treatment are available. The government further agrees
that the current wording within the MHA that detention
is lawful for the interests of the patient’s ‘own health or
safety or with a view to the protection of other persons’ is
too ambiguous and may have contributed to growing risk
aversion among some professionals, particularly regarding
patients with a learning disability and autistic people.
It is also proposed that for someone to be detained, it
must be demonstrated that there is a substantial likeli-
hood of significant harm to the health, safety or welfare
of the person, or the safety of any other person. The
risk of harm posed by the individual must be evidenced
and recorded and assessed on a case-by-case basis, docu-
menting the specific risks that justify detention and how
detention will deliver therapeutic benefit in the new stat-
utory care and treatment plan, taking a positive approach
to clinical risk management and regularly reviewing if the
individual continues to meet the detention criteria on the
grounds that they pose a substantial risk to themselves or
others. Given the higher levels of perceived risks assigned
to forensic patients, I would suggest that it is essential
that at least the same degree of rigour is applied to such
decision-making regarding forensic patients as the osten-
sibly less risky civil patients.

Part III of the MHA concerns the most stigmatised
and restricted of patients, those detained in secure and
forensic psychiatric hospitals and whose past behaviours
retain salience not only in the present, but also poten-
tially indefinitely, and wherein the concept of risk is omni-
present, dominating policy, procedure and practice.”® The
MHA provides the Crown Courts with a range of disposi-
tions when convicting people of serious criminal offences
in the context of a diagnosable and treatable mental
illness. These measures include detaining a person for
treatment (section 37) and restricting discharge if they
are deemed to present an enduring serious risk to the
public (section 41). The medical model views the crimes
of forensic patients to result from their illness.” The crim-
inogenic perspective, in contrast, assumes that offending
is caused by a direct personal propensity, which may
coexist with mental disorder.” Clinical and sociological
research indicates that dynamic interaction of individual,
social and contextual factors with clinical variables plays
an important role as a determinant of violence.® It is the
consultant forensic psychiatrists who make the risk judge-
ments who are accountable to the Home Office for any
harm enacted by their patients and who therefore have
a strong professional and personal interest in ensuring
their patients are restricted. Protecting themselves from
blame is a strong motivator, one which may result in
defensive and disproportionately risk adverse practice.’
The chair of the Independent Review, Simon Wessely (a

former consultant forensic psychiatrist), was very vocal
throughout the review regarding defensive practice in
mental health services, especially in secure settings, and
wrote very candidly about this in the final report of the
2018 Independent Review of the MHA.? Psychiatrists are
not necessarily indifferent to the impact of detention
on their patients concerns but are themselves subject
to imperatives of surveillance and control of so-called
mentally disordered offenders.” ‘Sometimes I think we
try to change somebody’s circumstances to deal with our
own anxieties, rather than the concerns they have about
themselves or the risks they actually present’.'’

There is no moral, clinical or lawful justification for
excluding forensic patients from these proposed changes.
It is as just as important for forensic patients as for civil
patients to ensure that they are only detained when
there is a clear justification for doing so and that they
are discharged as soon as that justification ceases to exist.
Indeed, it can be argued that it is part III of the MHA
to which the recommended changes are most needed
primarily because of the pervasive nature of the dispro-
portionate risk aversion practised in secure and forensic
psychiatric hospitals, especially regarding the Ministry of
Justice overseen ‘restricted’ patient cohort; patients who
are categorised as having committed the most serious
offence(s).!

It is not only forensic patients and their families who
will suffer if they are excluded from the proposed recom-
mended changes but also the tax-paying public. Forensic
patients are detained in secure hospitals, high-cost, low-
volume services that consume around a fifth of the overall
mental health budget in England and Wales. The cost per
patient in such hospitals ranges from £152000 per year
in a low secure hospital to £273000 per year in a high
secure hospital." In spite of this, there is little evidence
that forensic mental health services improve outcomes
for this cohort."

The white paper posits that patients in the criminal
justice system have a unique risk profile; however, there is
no clinical evidence to support this claim, especially given
the clinical, social and behavioural diversity presented by
the individual patients who receive a forensic section.*
Furthermore, this contradicts the white paper’s assur-
ance that the new MHA will embrace the core principle
of ensuring patients are viewed and treated as individ-
uals. The White Paper states that it will be ensured that
patients are viewed and treated as rounded individuals in
accordance with the NHS Constitution’s statement that
staff should ‘value each person as an individual, respect
their aspirations and commitments in life and seek to
understand their priorities, needs, abilities and limits’.® It
would be not only be unwise and unjust, but also contra-
dictory to not to include part III patients in the recom-
mended changes to the detention criteria of the MHA.

The white paper also asserts that changing the deten-
tion criteria for part III patients would limit the scope for
professional discretion or judgement regarding risk, and
therefore compromise their ability to protect the public
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from risk of harm from sometimes serious or violent
offenders. Again, there is no evidence to support this
claim; numerous research studies having found that clin-
ical judgements regarding risk are no more reliable than
those made by tossing a coin or by any non-expert."” It
has been noted that ‘risk perspectives of experts are priv-
ileged as objective and factual over those of lay people’
whose perceptions are found wanting and contaminated
by cultural influences.® Clinical perspectives are somehow
regarded as immune from these very same influences.
Clearly, in reality, this is not necessarily the case. As Simon
Wessely clarified in the introduction to the final report,
such discretion or judgement is often little more than the
expression of a practitioner’s subjective, self-protective
anxieties.

Part III patients, otherwise known as ‘mentally disor-
dered offenders’ are seen as unpredictable and, by virtue
of their previous actions, dangerous.” The predictive
accuracy of assessing the risk of harm a patient poses to
others is fraught with problems such that even the best
actuarial tools perform below that which is commonly
acceptable in other branches of medicine.'®

Currently, a patient’s detention can be sustained by a
consultant psychiatrist’s mere subjective, unexplained,
unreasoned and non-evidenced opinion thatrisk is extant.
Although Mental Health Review Tribunals (MHRTSs) offer
apparent rights of redress to detained patients, there is
evidence that MHRTS, through their lack of governance
by rules of procedure and evidence, fail to operate so as
to protect the civil rights of patients as might be implied
by the provisions of the Act itself.'” ' The criticism
includes concerns that MHRTs are overly influenced by
the views of the doctors in charge of patients’ care and
that some tribunals amount to little more than ‘glorified
clinical case conferences’ applying an odd mix of investi-
gative and adversarial approaches.' In the context of an
MHRT, panel members, including judges, will not neces-
sarily challenge a treating psychiatrist’s single-sentence
statement that the risk of harm exists, let alone ask for
a reasoned explanation or justification of their view.”
While such practice persists, there remains huge scope
for forensic patients to be detained for excessively long
periods of time in isolating, minimally therapeutic locked
settings. This is a potentially serious human rights issue
and one that needs to be addressed.

Forensic patients are vulnerable to the potentially
devastating double burden of mental health and criminal
stigma due to past offending behaviour.?’ They may by
default be viewed and treated, both by services and courts
as inevitably and enduringly mad, bad and dangerous to
know. Yet as individuals, this is not necessarily the case. In
certain cases, forensic patients may present a long-term
risk of harm to others, but this is not necessarily true of
everyone who has committed an index offence, especially
those whose sole index offence has been recognised in
the courts as being an isolated incident and uncharacter-
istic of the individual concerned. It is those patients, civil
and forensic, presenting with recent patterns of violent

behaviour who are likely to present an ongoing risk of
harm to others and to whom detention under the MHA
may be clinically and lawfully relevant.®

Community forensic psychiatry services represent
an evolving compromise between concern about over-
zealous control of those with mental disorder against the
opposing concern about those discharged from secure
hospitals receiving inadequate supervision of their risk
to others from community psychiatric teams without
forensic expertise. These services deal with ‘restricted’
patients: those discharged on a conditional basis under
section 41 who are subject to supervision arrangements,
such as adherence to a plan of care, permitting supervi-
sory access to living locations and restrictions on travel
or contacting specific individuals. The Ministry of Justice
retains the right to recall individuals to hospital where
concerns about risk behaviours are raised.” There is
evidence that patients discharged from secure hospi-
tals into such community forensic psychiatry services
have lower offending outcomes than many comparative
groups.'! This may serve to offer reassurance to the public
that patient risk can be managed in the community and
thereby assuage prejudice and discrimination against
people with mental disorders.

It is encouraging to see that the government agrees ‘in
principle’ with the recommendation that ‘there needs
to be a concerted, cross-organisation, drive to tackle
the culture of risk aversion’. It concurs with the review’s
recommendation that this will need to include the Chief
Coroner, Care Quality Commission, the National Health
Service, the Association and Directors of Adult Social
Services, the Local Government Association, patients,
carers and provider boards to understand the cultural
drivers behind their different conceptualisations of risk
and how they can be harmonised. However, this remains
in stark contrast to the differential approach the rest of
the white paper takes to part III patients and may lead
to the non-evidenced simplistic and stigmatic discourses
that pervade forensic psychiatric practice, for example,
that patients present an enduring significant risk to
the public, remaining unchallenged.”® Even putting
aside such concerns, to ensure that a forensic patient’s
risk is neither underestimated nor overestimated, it is
crucial that at least the same degree of robustness and
clarity, which it is proposed is applied to part II patients,
regarding detention is applied to their part III peers. This
is as much as to protect the public as it is to uphold the
human rights of individual patients.

I am also concerned that patients who are detained in
secure and forensic settings and who are therefore espe-
cially hard to reach and hear, with little if any access to
the internet and other modern forms of communica-
tion, may not be given sufficient opportunity to partic-
ipate in the current consultation on the government’s
white paper. The proposed changes in mental health
legislation have the potential to impact significantly on
all mental health patients’ well-being, especially those
such as forensic patients, who are subject to the severest
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degrees of externally and internally imposed restriction.
If patients are not to be detained unnecessarily, it is essen-
tial that there are safeguards to ensure that judgements
are evidence-based, rather than based on pure clinical
judgement, which has been demonstrated to be unreli-
able.” It is therefore of paramount importance that the
proposed revision to the detention criteria include both
civil (part II) and forensic (part III) patients.

I hope clinical practitioners, other healthcare staff
and above all patients, together with their families and
friends, will read and consider the implications of the
white paper and take this rare opportunity via consulta-
tion, to act to protect all vulnerable patients” well-being
and human rights.
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